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 1.  TIME:  8:30   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
HEARING ON MOTION TO/FOR OFFSET FROM JUDGMENT FOR PRETRIAL 
STLMNT FILED BY MIRANDA H. REDIG, TRUSTEE OF THE JOHN F. REDIG 
* TENTATIVE RULING: * 
 
After protracted litigation, plaintiffs Alan and Juanita Kizor (the “Kizors”) prevailed on their 
breach of contract claim again defendant Miranda Redig (“Redig”). The Kizors were awarded 
substantial damages by jury verdict. 

Previously, the Kizors’ fraud cause of action was tried and Redig prevailed based on her statute 
of limitations defense. A judgment, representing Redig’s fees and costs, was entered on that 
cause of action. However, it is important to remember here the procedural history of the case. 
The Kizors had sued Redig on both fraud and breach of contract theories. The breach of 
contract theory had been removed from the case on demurrer, well before the fraud cause of 
action was tried. Following the judgment on the fraud cause of action, the matter went up on 
appeal. The Court of Appeal affirmed the result at trial – i.e., that the fraud claim was time-
barred. However, the Court of Appeal reversed the demurrer result – i.e., the breach of contract 
claim should have been allowed to continue and should have been tried. 

The Kizors also sued some of the subcontractors who were involved in the sale of the subject 
property, alleging various fraud theories. Notably, the Kizors alleged that these subcontractors 
were the Redigs’ agents in connection with the alleged fraud, and were acting with the Redigs’ 
knowledge, consent, and approval. There is no dispute that the Kizors alleged that the Redigs 
and the subcontractors were jointly and severally liable. 

Now, Redig asks the Court to offset the amount the Kizors are set to recover based on (i) the 
fraud judgment and (ii) the amounts the settling subcontractors paid in settlement. 

The Fraud Judgment 

At the time it was rendered, the judgment on the Kizors’ fraud claim would have been a final 
judgment, had it not been appealed. It was the Kizors’ only remaining claim against Redig. 
However, that state of affairs did not persist following appeal. On appeal, the Court of Appeal 
found that the Kizors’ breach of contract claim against Redig should have survived demurrer 
and been tried. Following appeal, the Kizors’ breach of contract claim was tried to a jury, and the 
jury found in the Kizors’ favor. 

In essence, it is as if a bifurcated trial took place. In the first phase of the trial, the Kizors’ fraud 
claim was tried. The result was that the Kizors’ fraud claim was found to be time-barred. 
Accordingly, the Kizors could not recover against Redig on that claim. In the second phase of 
the trial, the Kizors’ breach of contract claim was tried. The result was that Redig was liable to 
the Kizors for a breach of contract and the resulting money damages. It is difficult to imagine 
why any offset would result from that set of procedural facts. What occurred here is not 
meaningfully different. 

Nonetheless, Redig notes it would be more properly considered “in the context of a motion for 
attorney’s fees…”  (Reply 4:22.)  If Redig is concerned that the path to a full determination of 
this issue requires some additional post-judgment proceedings, the Court will entertain that 
concern.  Therefore, the parties are to appear to discuss what further proceedings, if any, are 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   02/01/18 

 
 

- 2 - 

required to address this part of the motion completely.   

Pending that, the Court is disinclined to offset the prior award of fees and costs to the Redigs 
against the Kizor’s judgment.  But that will be discussed at the hearing. 

Settling Defendants 

On October 4, 2017, Blackwood Associates, Lance Wong, and DLE Manufacturers settled with 
the Kizors for $125,000. On that same date, RJL Construction/Robert Lis settled with the Kizors 
for $40,000. Blackwood, Wong, DLE, and RJL are collectively referred to as “Settling 
Defendants.” On October 11, 2017, the Court found those settlements to be in good faith under 
Code of Civil Procedure section 877.6. 

CCP section 877 says that when a party settles in good faith with “one or more of a number of 
tortfeasors claimed to be liable for the same tort … it shall have the following effect: 

(a) [i]t shall reduce the claims against the others in the amount stipulated by the release, the 
dismissal, or the covenant, or in the amount of the consideration paid for it, whichever is 
the greater.” 

The papers are lengthy and somewhat complicated, but it strikes the Court that the matter is 
simple. By its plain language section 877 requires the Court to answer a single question. That is, 
were the Settling Defendants (on the one hand) and Redig (on the other) claimed to be liable for 
the same tort(s)? If the answer to that question is yes, then an offset is required. If the answer to 
that question is no, then no offset is required. 

On point is Gackstetter v. Frawley (2006) 135 Cal.App.4th 1257. There, the Court of Appeal said 
that the term “joint tortfeasors,” in the context of applying CCP sections 877 and 877.6, should 
be interpreted very broadly. See generally id. at pp. 1272-1273. 

In opposition, the Kizors make much of the fact that the tort claims were eventually dismissed. 
But that misses the point: the statute speaks of “tortfeasors claimed to be liable for the same 
tort.” The Kizors cite no authority to support their position that because their tort claims did not 
result in any recovery and/or were dismissed prior to trial, the Settling Defendants and Redig are 
not “claimed to be liable for the same tort.” The operative complaint at the time of trial contained 
tort claims against both Redig and the Settling Defendants. Settling Defendants paid money to 
settle the case, suggesting they believed they had some potential liability. The Court found 
those settlements to be in good faith, meaning the amount paid was “in the ballpark” of Settling 
Defendants’ potential liability. 

The Court concludes that Settling Defendants are one or more of a number of tortfeasors 
claimed to be liable for the same tort. As a result, CCP section 877 requires an offset in an 
appropriate amount. 

Redig shall prepare an appropriate form of order and shall circulate it among counsel in the 
usual way. 
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 2.  TIME:  8:30   CASE#: MSC16-00010 
CASE NAME: PLIHON VS. RIOS 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED CROSS-COMPLAINT 
FILED BY CENTRAL CONTRA COSTA SOLID WASTE AUTHORITY 
* TENTATIVE RULING: * 
 
Defendant Waste Authority’s motion for leave to file an amended cross-complaint is granted.  
The Court finds that adding a contractual indemnity claim against defendant USA Waste would 
not cause substantial prejudice.  USA Waste has had notice of Waste Authority’s contractual 
indemnity claim since April 2016, was served as a defendant in October 2016, and still has 
adequate time for pre-trial discovery and motions, given the August 2018 trial date. 

 

  

 3.  TIME:  8:30   CASE#: MSC17-01820 
CASE NAME: HAMRICK VS TWC DEALER 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION AND STAY 
PROCEEDINGS FILED BY TWC DEALER GROUP, INC 
* TENTATIVE RULING: * 
 
As a preliminary matter, the Court orders this case to e-filing effective February 1, 2018. Nothing 
will be paper filed in this case after February 1, 2018. The parties shall contact File & Serve 
Xpress, the Court’s e-filing service provider, and make all necessary arrangements. The Court 
will send out a separate e-filing order in the near future. The parties, as well as support staff 
involved in e-filing, are urged to review that order carefully and abide by its terms. 

The Court considers that to rule on the petition to compel arbitration (the “Petition”) brought by 

defendant TWC Dealer Group, Inc. (“TWC”), it must first understand the precise nature of the 

claims brought and relief requested by plaintiff Shannon Hamrick (“Hamrick”). Therefore, it 

analyzes the operative complaint (the “Complaint”), which was filed on September 20, 2017. 

Allegations of the Complaint 

The Complaint indicates that it is a “PAGA enforcement action” brought related to a multitude of 

alleged misconduct by TWC: 

1.  TWC’s alleged failure to pay minimum, overtime and double wages. (¶ 7a.) 
2. TWC’s alleged failure to provide meal periods as required by Labor Code sections 226.7 

and 512 and the applicable wage orders. (¶ 7b.) 
3. TWC’s alleged failure to provide rest periods as required by Labor Code section 226.7 

and the applicable wage orders. (¶ 7c.) 
4. TWC’s alleged failure to issue accurate, itemized wage statements as required by Labor 

Code section 226. (¶ 7d.) 
5. TWC’s alleged failure to maintain accurate time and earnings records. (¶ 7e.) 
6. TWC’s alleged failure to pay all aggrieved employees all wages due and payable twice 

each month. (¶ 7f.) 
7. TWC’s alleged failure to pay all aggrieved employees all wages due and payable upon 

demand. (¶ 7g.) 
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8. TWC’s alleged failure to pay all aggrieved employees all wages due and owing upon 
termination of employment with TWC. (¶ 7h.) 
 

Paragraph 9 of the Complaint says “[t]his is solely a PAGA enforcement action, meaning that 

[Hamrick] is not currently seeking any penalties beyond those allocable [sic] through the PAGA.” 

The first cause of action seeks “civil penalties for failure to pay minimum wage for each hour 

worked.” (Complaint 9:9-11.)  

Paragraph 35 says that because TWC failed to pay minimum wage, Hamrick is entitled to 

penalties under Labor Code sections 210, 225.5, 558, 558.1, and 1197.1. Alternatively, 

paragraph 35 says that Hamrick is entitled to penalties under Labor Code section 2699(f) “if it is 

determined that there is no established civil penalty for violation of the foregoing provisions of 

the California Labor Code.” 

The second cause of action seeks “civil penalties for failure to pay overtime.” (Complaint 11:6-

9.) 

Paragraph 40 says that because TWC failed to pay overtime as required by law, Hamrick is 

entitled to penalties under Labor Code sections 210, 225.5, 558, and 558.1. Alternatively, 

paragraph 40 says that Hamrick is entitled to penalties under Labor Code section 2699(f) “if it is 

determined that there is no established civil penalty for violation of the foregoing provisions of 

the California Labor Code.” 

The third cause of action seeks “civil penalties for failure to provide meal periods.” (Complaint 

12:8-11.) 

Paragraph 45 says that because TWC failed to provide meal periods as required by law, 

Hamrick is entitled to penalties under Labor Code sections 210, 225.5, and 558. Alternatively, 

paragraph 45 says that Hamrick is entitled to penalties under Labor Code section 2699(f) “if it is 

determined that there is no established civil penalty for violation of the foregoing provisions of 

the California Labor Code.” 

The fourth cause of action seeks “civil penalties for failure to provide rest periods.” (Complaint 

13:4-7.) 

Paragraph 50 says that because TWC failed to provide rest periods as required by law, Hamrick 

is entitled to penalties under Labor Code sections 210, 225.5, and 558. Alternatively, paragraph 

50 says that Hamrick is entitled to penalties under Labor Code section 2699(f) “if it is 

determined that there is no established civil penalty for violation of the foregoing provisions of 

the California Labor Code.” 

The fifth cause of action seeks “civil penalties for failure to provide itemized wage statements.” 

(Complaint 14:1-4.) 

Paragraph 55 says that because TWC failed to provide itemized wage statements as required 

by law, Hamrick is entitled to penalties under Labor Code sections 226.3, 558.1, 1199, and 

1174.5. Alternatively, paragraph 55 says that Hamrick is entitled to penalties under Labor Code 
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section 2699(f) “if it is determined that there is no established civil penalty for violation of the 

foregoing provisions of the California Labor Code.” 

The sixth cause of action seeks “civil penalties for failure to maintain adequate and accurate 

payroll records.” (Complaint 15:1-5.) 

Paragraph 60 says that because TWC failed to provide itemized wage statements as required 

by law, Hamrick is entitled to penalties under Labor Code section 1174.5. Alternatively, 

paragraph 60 says that Hamrick is entitled to penalties under Labor Code section 2699(f) “if it is 

determined that there is no established civil penalty for violation of the foregoing provisions of 

the California Labor Code.” 

The seventh cause of action seeks “civil penalties for failure to pay wages due and payable 

twice each calendar month.” (Complaint 16:1-5.) 

Paragraph 65 says that because TWC failed to timely pay twice during each calendar month all 

wages owed to Hamrick, Hamrick is entitled to penalties under Labor Code section 210. 

Alternatively, paragraph 65 says that Hamrick is entitled to penalties under Labor Code section 

2699(f) “if it is determined that there is no established civil penalty for violation of the foregoing 

provisions of the California Labor Code.” 

The eighth cause of action seeks “civil penalties for failure to pay wages due upon demand.” 

(Complaint 17:1-5.) 

Paragraph 70 says that because TWC failed to pay wages due and payable upon demand, 

Hamrick is entitled to penalties under Labor Code section 225.5. Alternatively, paragraph 70 

says that Hamrick is entitled to penalties under Labor Code section 2699(f) “if it is determined 

that there is no established civil penalty for violation of the foregoing provisions of the California 

Labor Code.” 

The ninth cause of action seeks “civil penalties for failure to pay wages due upon termination.” 

(Complaint 18:1-5.) 

Paragraph 75 says that because TWC failed to pay wages due upon termination of employment, 

Hamrick is entitled to penalties under Labor Code section 256. Alternatively, paragraph 75 says 

that Hamrick is entitled to penalties under Labor Code section 2699(f) “if it is determined that 

there is no established civil penalty for violation of the foregoing provisions of the California 

Labor Code.” 

Finally, the prayer for relief asks for, among other things, “penalties pursuant to Labor Code 

section 2699 to the LWDA and to [Hamrick] on behalf of herself and all other current and former 

aggrieved employees of TWC.” (Complaint 18:24-27.) 

Applicable Authority 

The Court refers to Labor Code sections 2698 et. seq. as “PAGA.” 

Labor Code section 2699(f) provides, in pertinent part: 
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For all provisions of this code except those for which a civil penalty is specifically 

provided, there is established a civil penalty for a violation of these provisions, as 

follows: 

… 

(2) If at the time of the alleged violation, the person employs one or more 

employees, the civil penalty is one hundred dollars ($100) for each 

aggrieved employee per pay period for the initial violation and two 

hundred dollars ($200) for each aggrieved employee per pay period for 

each subsequent violation. 

As a general matter, Hamrick cannot be compelled to arbitrate her PAGA claim. See, e.g., 

Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 386 (PAGA claim lies 

outside FAA’s coverage because it is a dispute between the employer and the state); 

Betancourt v. Prudential Overall Supply (2017) 9 Cal.App.5th 439, 447 (rejecting the argument 

that Iskanian did not hold PAGA claims to be per se exempt from arbitration). 

It might be that the substantive labor code sections Hamrick cites in her complaint (and that the 

Court notes above) provide civil penalties, rather than individually-recoverable statutory 

damages, meaning they are exempt from arbitration even under the approach taken by Esparza 

v. KS Indus., L.P. (2017) 13 Cal.App.5th 1228. It might be that those sections of the Labor Code 

provide only statutory damages, recoverable by individuals prior to the enactment of PAGA. 

Claims brought seeking such remedies would be arbitrable, even under the approach of cases 

like Lawson v. ZB, N.A. (2017) 18 Cal.App.5th 705. 

However, the Court need not decide the precise nature of the remedy afforded by each of those 

statutes at this stage of the case. The Petition presents to the Court a discrete question: what is 

the appropriate forum to resolve Hamrick’s dispute with TWC? 

Even if each of the substantive labor code sections Hamrick cites in her complaint provide only 

for individually recoverable statutory damages, Hamrick has said that she wants only civil 

penalties – either under the relevant substantive provision of the Labor Code, or, if unavailable, 

under Labor Code section 2699(f).  

Put another way, even if TWC is correct that the statutes sued under by Hamrick do not 

themselves allow civil penalties, but only individually-recoverable statutory damages, it appears 

Hamrick would abandon her claim for those statutory damages. Instead, she would seek only 

the civil penalties made available under Labor Code section 2699(f). It might be that at some 

juncture in this case, the Court will be required to analyze and decide which (if any) of the 

substantive Labor Code sections the complaint cites provide for a civil penalty. But that time is 

not now.  

It matters not whether the substantive Labor Code provisions cited in the complaint themselves 

provide for civil penalties. If they do, the complaint seeks civil penalties. If they do not, under 
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Labor Code section 2699(f), the complaint would still be seeking PAGA civil penalties, and only 

PAGA civil penalties. That renders arbitration inappropriate. 

The Petition is denied. 

Separately, as soon as File & Serve Xpress is available to the parties, Hamrick is ordered to 
upload a file-endorsed copy of the complaint to File & Serve Xpress, so that the Court and the 
parties may access it electronically. 

  

 4.  TIME:  8:30   CASE#: MSC17-01820 
CASE NAME: HAMRICK VS TWC DEALER 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties are to appear.  If neither challenges the tentative ruling on line 3, they may appear 
via CourtCall. 

  

 5.  TIME:  8:30   CASE#: MSL09-05156 
CASE NAME: FORD VS. BREAZEALE 
HEARING ON MOTION TO/FOR SET ASIDE DISMISSAL & ENTRY OF JUDGMENT 
PER STIP FILED BY FORD MOTOR CREDIT COMPANY LLC 
* TENTATIVE RULING: * 
 
The motion is denied for four independent reasons.  One, the case was dismissed on March 18, 
2015, when plaintiff failed to respond to an order to show cause.  Two, no judgment was ever 
entered by the court.  Contrary to the representations in the papers, there was no CCP section 
664.6 settlement that was followed by an order of the Court.  Three, plaintiff has failed to file a 
proof of service showing that defendants were given notice of this hearing. Four, even if the 
foregoing were not true, the case is more than five years old and was never reduced to 
judgment.  The Court would dismiss it under the five year statute. 
 

  

 6.  TIME:  8:30   CASE#: MSL16-00335 
CASE NAME: PMGI VS. SPARKS 
HEARING ON MOTION TO/FOR STRIKE & DISMISS DEFAULT & DEFAULT 
JUDGMENT FILED BY SHARIFA SPARKS 
* TENTATIVE RULING: * 
 
The motion to set aside the default was previously granted. Defendant has now been served 
and has answered the complaint.  There is no basis to strike the complaint.  The motion is 
denied. 
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 7.  TIME:  8:30   CASE#: MSL16-01482 
CASE NAME: ASSET CAPITAL VS. CROWN NORTH 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
ASSET CAPITAL RECOVERY GROUP, LLC 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious.  It is granted. 

  

 8.  TIME:  8:30   CASE#: MSL16-04353 
CASE NAME: TD BANK USA VS MORALES 
HEARING ON OSC RE: FAILURE TO FILE REQUEST FOR DEFAULT OR 
DISPOSITION CASE 
* TENTATIVE RULING: * 
 
There is no response to the Order to Show Cause.  The case is, therefore, dismissed without 
prejudice. 

  

 9.  TIME:  8:30   CASE#: MSL17-01122 
CASE NAME: RETAIL VENTURES VS. VILLANUEVA 
HEARING ON OSC RE: FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
There is no response to the Order to Show Cause.  The case is, therefore, dismissed without 
prejudice. 

  

10.  TIME:  8:30   CASE#: MSL17-01503 
CASE NAME: DISCOVER VS. CARRO 
HEARING ON OSC RE: FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
There is no response to the Order to Show Cause.  The case is, therefore, dismissed without 
prejudice. 
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11.  TIME:  8:30   CASE#: MSL17-01612 
CASE NAME: MIDLAND VS. DESEMAS 
HEARING ON OSC RE: FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
There is no response to the Order to Show Cause.  The case is, therefore, dismissed without 
prejudice. 

  

12.  TIME:  8:30   CASE#: MSL17-02043 
CASE NAME: CAPITAL ONE VS. CERDA 
HEARING ON OSC RE: FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
There is no response to the Order to Show Cause.  The case is, therefore, dismissed without 
prejudice. 

 


